
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       

 

                      
                              
              Limited Relief for Rollover Failures 
Generally, an individual wishing to preserve the tax-favored 
status of a distribution from a qualified retirement plan such 
as a 401k plan or 403b plan, or certain individual retirement 
accounts (IRA), will engage in a direct trustee-to-trustee 
transfer of the account balance.  In certain instances, 
however, a distribution of the account balance is made.  The 
account holder is then obligated to re-invest the assets in 
another qualified plan or IRA within 60 days in order to 
preserve its tax favored status.   This is known as an indirect 
rollover.  Sometimes the rollover is not accomplished within 
the requisite 60-day period.  The IRS issued Revenue 
Procedure 2016-47 providing some relief if the failure is due 
to certain enumerated circumstances. 
 
First, the individual must make a written certification to an 
IRA trustee or plan administrator that satisfies the following 
conditions: 
1. The individual missed the 60-day deadline to complete 

a rollover due to one or more of the following reasons:  
 An error was made by the financial institution 

receiving the contribution or making the 
distribution;  

 The distribution in the form of a check was 
misplaced and never cashed;  

 The distribution was deposited and remained in an 
account that the individual mistakenly thought was 
an eligible retirement plan;  

 The individual’s principal residence was severely 
damaged;  

 A family member of the individual died; 
 The individual or his/her family member was 

seriously ill;  
 The individual was incarcerated;  
 Restrictions were imposed by a foreign country;  
 A postal error occurred;  
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https://www.irs.gov/pub/irs-drop/rp-16-47.pdf
https://www.irs.gov/pub/irs-drop/rp-16-47.pdf
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 The distribution was made on account of an IRS 
levy and the proceeds of the levy have been 
returned to the taxpayer; or  

 The party making the distribution delayed 
providing the individual with relevant 
information to complete the rollover despite the 
individual’s reasonable efforts to obtain the 
information. 

2. The IRS has not previously denied a request for a 
waiver. 

3. The rollover contribution is made to the IRA or plan 
as soon as practicable (usually within 30 days) 
following the above-listed reason(s) for the delay. 

 
The Revenue Procedure contains a model Certification 
for Late Rollover Contribution letter that can be used by 
individuals seeking a waiver.  It should be noted that a 
self-certification is not deemed to be a waiver by the IRS 
of the 60-day rollover requirement. However, if the 
individual qualifies for a waiver, then he/she can use the 
Model Letter to make a late rollover contribution to 
another IRA or IRA.  If the IRS subsequently audits the 
individual’s income tax return, it may determine that the 
individual does not qualify for a waiver, in which event, 
additional taxes and penalties may be owed. 
 
This Revenue Procedure became effective on August 24, 
2016.  The IRS also provides some FAQs for individuals, 
as well as information for retirement plan administrators 
or IRA trustees receiving a waiver. 
 

Savings Program Options Aplenty 
Encouraging savings and protecting those savings has 
been a recurring theme lately.  To that end, eight states 
(California, Connecticut, Illinois, Maryland, New Jersey, 
Oregon, Massachusetts and Washington) have passed 
laws creating a state payroll deduction savings program, 
some with an automatic enrollment feature, that require 
private sector employers to offer, or at least facilitate, 
retirement plans for their workforce.   
 
One of the concerns about these laws has been the 
impact of ERISA, and specifically, ERISA preemption.  
Late last year, the Department of Labor’s Employee 
Benefits Security Administration (EBSA) released 
proposed guidance to assist states in establishing saving 
arrangements without creating a conflict with ERISA (see 
the December 2015 edition of At Issue).  
 
On August 30, 2016, EBSA released final rules providing 
a safe harbor exemption for these programs.  Following 
are highlights of the final rules. 

 
The State’s Role 
The final rules relating to the safe harbor mainly focus on 
the state’s role in the program.  Specifically, the program 
must be established pursuant to state law, and 
implemented and administered by the state establishing 
the program.  The state would be responsible for 
investing the employee savings or for selecting 
investment alternatives from which employees may 
choose.  The state would also be responsible for the 
security of payroll deductions and employee savings.  In 
addition, the final rules focus on employee rights. For 
example, employee participation in the program must be 
voluntary.  Thus, if the program requires automatic 
enrollment, employees must be given adequate advance 
notice and have the right to opt out.  In addition, 
employees must be notified of their rights under the 
program, including the mechanism for enforcement of 
those rights.  The state may implement and administer 
the program through its governmental agency or 
instrumentality, or contract with others to operate and 
administer the program.   
 
The Employer’s Role 
Whether and to what degree an employer participation in 
the program is required would be set forth in the relevant 
state law.  For purposes of the safe harbor, the final rules 
limit the employer’s role in the program to ministerial 
activities such as collecting payroll deductions and 
remitting them to the program.  The employer may 
provide notice to the employees and maintain records of 
the payroll deductions and remittance of payments, as 
well as provide information to the state necessary for the 
operation of the program.  The employer may also 
distribute program information from the state program to 
employees.  There can be no employer contributions to 
the IRAs nor any monetary incentive to employees to 
participate in the program.  The employer would have no 
discretionary authority, control, or responsibility under 
the program.  And finally, a state would be authorized 
reimburse the employer a reasonable amount in the form 
of cash, tax incentives or credits for the costs it incurs to 
facilitate the program.   
 
The final rules become effective on October 31, 2016.   
 
Proposed Rules – Savings Arrangements for Local 
Governments 
EBSA also released proposed rules that would extend the 
safe harbor to payroll deduction IRAs provided by political 
subdivisions of a state, such as a city, county or similar 
governmental body of a state.  Comments relating to 
these rules must be received by September 29, 2016. 
 

https://www.irs.gov/retirement-plans/retirement-plans-faqs-relating-to-waivers-of-the-60-day-rollover-requirement
https://www.irs.gov/retirement-plans/accepting-late-rollover-contributions
https://www.irs.gov/retirement-plans/accepting-late-rollover-contributions
https://www.gpo.gov/fdsys/pkg/FR-2016-08-30/pdf/2016-20639.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-08-30/pdf/2016-20638.pdf
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Wellness Incentive Calculation Clarified 
The Equal Employment Opportunity Commission (EEOC) 
has issued an informal, nonbinding Letter clarifying the 
amount of incentives that can be charged for 
participation in a wellness program without running afoul 
of the Americans with Disabilities Act and the Genetic 
Information Nondiscrimination Act. 
 
As background, the final EEOC rules relating to wellness 
programs (see Wellness and the ADA – More Guidance 
Issued, Benefit Beat, 7/6/16) sanction the use of 
incentives (financial or in-kind such as time-off awards, 
prizes, or other items of value) in a wellness program, 
whether in the form of a reward or penalty.  However, if 
the wellness program is a participatory program or a 
health-contingent program, or some combination of the 
two, the maximum allowable incentive available under 
the program is 30% of the cost of single coverage.  
 
This EEOC letter specifically addresses a situation in 
which an employer offers multiple health plans or health 
plan options, together with a wellness program.  In the 
instance of multiple plans or multiple plan options, the 
amount of the wellness incentive is tied to the lowest cost 
plan option.  In other words, the maximum 30% reward 
(incentive or disincentive) cannot be more than 30% of 
the cost of single coverage in the lowest cost plan.  
 
 
Reminder: Distribute Medicare Part D Notices 

by October 15th 
Plan sponsors have an annual obligation to provide the 
Medicare Part D creditable notices to Medicare-eligible 
individuals. The annual Medicare Part D open enrollment 
period for the 2017 year begins October 15, 2016 and 
runs through December 7, 2016.  
 
The Medicare Part D Notice of Creditable or Non-
creditable Coverage must be provided to Medicare-
eligible individuals at least annually, prior to the 
Medicare Part D open enrollment period. This means that 
all Medicare Part D notices of creditable or non-
creditable coverage must be provided within the 12-
month period ending on October 15, 2016.  
 
The Centers for Medicare and Medicaid Services (CMS) 
provide model language that can be tailored by plan 
sponsors to satisfy their notice obligation: 
 Model Individual Creditable Coverage Disclosure 

Notice Language (English or Spanish)  
 Model Individual Non-Creditable Coverage 

Disclosure Notice Language (English or Spanish) 
 

San Francisco HCSO Expenditure Rates  
for 2017 

Covered employers who are subject to San Francisco’s 
Health Care Security Ordinance (HCSO) are required to 
make health care expenditures to, or on behalf of, their 
covered employees. These expenditure amounts are 
adjusted annually, in accordance with the Ordinance. 
Nonprofit entities with fewer than 50 employees, and 
small employers (those with fewer than 20 employees) 
are exempt from these provisions. 
 
Employer 

Size 
Number of 
Employees 

2016 
Expenditure 

Rate 

2017 
Expenditure 

Rate 

Large All employers with 
100+ employees 

$2.53 per 
hour payable 

$2.64 per 
hour payable 

Medium 

 Businesses with  
20-99 
employees 

 Nonprofits with 
50-99 
employees 

$1.68 per 
hour payable 

$1.76 per 
hour payable 

Small 

 Businesses with 
fewer than 19 
employees 

 Nonprofits with 
fewer than 49 
employees 

Exempt Exempt 
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The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. This information is 
not intended to replace or substitute for accounting or other 
professional advice. You must consult your own attorney or 

tax advisor for assistance in specific situations. This 
information is provided as-is, with no warranties of any kind. 

CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein.  

http://www.eeoc.gov/eeoc/foia/letters/2016/ada_gina_wellness_programs_6_1.html
https://www.cbiz.com/insights-resources/details/articleid/4273/wellness-and-the-ada-%E2%80%93-more-guidance-issued-article
https://www.cbiz.com/insights-resources/details/articleid/4273/wellness-and-the-ada-%E2%80%93-more-guidance-issued-article
http://www.cms.gov/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice051711.pdf
http://www.cms.gov/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice051711Spanishedits.pdf
http://www.cms.gov/CreditableCoverage/Downloads/ModelNonCreditableCoverageDisclosureNotice051711.pdf
http://www.cms.gov/CreditableCoverage/Downloads/ModelNonCreditableCoverageDisclosureNotice051711Spanishedits.pdf
http://sfgov.org/olse/health-care-security-ordinance-hcso
http://sfgov.org/olse/health-care-security-ordinance-hcso
http://sfgsa.org/index.aspx?page=418

